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Arising out of Order-In-Original No .__09/Supdt. AR-II/15-16__Dated: 26.04.2016 issued
by: Supdt-AR-II, Div-VI(Div-VI), Ahmedabad.

2] AR/ Taadr &7 A TaA Tar (Name & Address of the Appellant/Respondent)

'M/s Miukesh Moolchand Banjara
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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in case of any loss of goods where the loss occur in transit from a factory to a warehouse or th
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whetherin a factory or in a warehouse ’
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@ In casé of.goods'. exported _0uts'id‘e india export to Nepal o Bhutan, without payment of

duty. | |
o e 1 R G B + e o g e 8 Sl 42 T ST
ﬁqﬁm_ﬁg?ﬁw%.mﬁmmﬁﬁﬁmmmwﬁﬁﬁm(:f.z)1998

T 109 ERI g 69 TR

(d) Credit of any -duty allowed to pe utilized towards _pay.r'n'ent of eXcise',duty on final
products under the provisions of this Act or the Rules made there under and such‘order
" ' ' ted under Sec.109

is passed by the Commissioner (Appeals) on or after, the d_at_e appoin

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form’ No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which’
the order solight to be appealed against is communicated and-shall be accompanied by
two copies each of the Ol0 and Order-in-Appéal. It should also be accompanied by a -
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section -
35.EE of CEA, 1944, under Major Head of Account. ‘ :
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The revision: applicaﬁor‘l‘shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ' :

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal estos- - - o
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@ the sp_écial'.l)fehch" of Custom,. Excise'&. Service Tax Appellate -TribUné‘I of West'.Blbck |
No.2, R.K. Piram, New Delhi-1 in all matters relating to classification valuation and. -
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‘(o) To the west regional bengh. of Customs Excise & Servicc-a- T ax_Ap| > Tri
, i Teglo ust , ax . Appellate Tribunal
(CESTAT) at O.-ZO,,New-M::etal‘Hospitfal Compound, Meghani Nagar, Ahmedabad : 380
016. in case.of ap_peals othéerthan as mentioned in para-2(i) (a)~ab'ov‘el : :
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The appeal to the Appellate Tribunal shall be filed in:.quadruplicate in form EA-3 as -
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and- shall- be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where-amount of duty / penalty / demand / refund is upto 5
L'ac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the-place where the bench of the

Tribunal is situated. ' .
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In case .of the order covers a number of order-in-Original, fee for each O.1.0. should be

paid in the:aforesaid manner not withstanding the fact that the one appeal to the

Appellant Tribunal or the ‘one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. .

(4) e Yoo ARG 1970 am-ﬁﬁfrf?m B gaR—1 & sfgea FeiRa 5y SRR o RS a7
I oy wuiReify i miRieR & sy # W 7% @ U6 90 W w650 I B R Yok
One copy of application.or 0.1.0. as the case may be, and the order of the adjournment

Q authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item’

of the court fee Act, 1975 .as amended. ' ‘ :
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Attention in invited to the rulés covering these and other related nﬁ'atter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by

the Appellate Commissioner would have to be pre-deposited. It may be noted that the.
- pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the: Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994) L

" Under Central Excise andiService Tax, “Duty demanded” shall include:
(i) . amount determined.under Section 11 D; . ' .
(i) : amount of erroneous Cenvat Credit taken;

(i) a'm0untvpayable»und'er. Rule 6 of the Cenvat Credit Rulés.

sv mﬁi‘# 7938y & g mmw ¥ o STt e et glw mmﬁaﬁa g & Al Ree
e a_;;-a-a‘:10%ayfa|;r_qf;ﬂtaﬁ%:aﬁravgﬁﬁﬁaﬁaﬁm%‘w%wm_ﬁm‘m'%y |

In view of abov'e,'.an-épipeal agair!ﬂs't this ordg;e.f shall lie before the Tribunal on payment .of 10% ‘
of the duty demanded where duty; or duty. and penalty are in dispute, or penalty, where pgggity‘”g;"-»,
alone is in dispute.” ! : P I
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ORDER-IN-APPEAL

LY

Shri Mukesh Moolchand Banjara, M/s First Care Express, 5, Sugna Bhavan,

Opposite parimal Stores, Near Krishna Bakery, Hirawadi Ahmedabad (hereinafter

-~ referred to as ‘the appellant’) has filed the present appeal against Order-in-original
ferred to as ‘the impugned

No.OQISupdt.AR-IIIZM 5-16 dated 26/04/2016 (hereinafter re
order’) passed by Superintendent, Service Tax, AR, Division-VI, Ahmedabad
(hereinafter referred to as ‘the adjudicating authority’).

2. Briefly stated the facts of the case aré that the appellant, holding Service Tax

Registration No. ANGPB401QBSD001' was issued a Show Cause Notice F.No. SD-
02/AR-6/4-34/SCN/Non Filers/2012-13 (Target-ll) dated 24/01/2013 (the.SCN) for not
rly ST-3 Returns for the period April-2011 to September2011 and.
October-2011 to March-2012, proposing to impose penalty under Section 77 of the
Finance Act, 1994.(F.A., 1994) for contravention of the. provisions of Section 70 of F.A,
1994 read with Rule 7(1) and &(2) of the Service Tax Rules, 1994. The adjudicating

authority has decided the SCN ex parte-holding that in spite of being granted several
nobody appeared. The adjudicating authority has -

filing statutory half yea

opportunities for personal hearing,
imposed a penalty of Rs.40,000/- on the appellant for non-filing of ST-3 returns.

3. Aggrieved with the impugned order, the appellant has filed the instant appeal on
the ground that the appellant had started business of courier service around the year
2010, which was closed down within siX months; that the appellant obtained Service
Tax Registration on the advice of a consultant; that the consultant had never. returned’
with any registration certificate nor was the appellant regarding filing of periodical return
applicable under Service Tax law; that after closure of business he had started rickshaw
driving; that after closing down he had intimated the consultant to deregister from all
statutory .egistrationsi that he had never receiyed any notice, paper or intimation
requesting to. submit the return under Service Tax Act; that he had not received any
notice during the period of five years demanding payment of service tax nor submission
of service tax return from the Service Tax department and suddenly on 15/12/2016
(atter 5.years) officer from the office of Service Tax, Ahmedabad came to his house with
the notice mentioned above and directed him to pay an amount of Rs.40,000/- being
penalty towards non filing of service tax return. The appellant has pleaded for waiver of
penalty of: Rs.40,000/- as notice of the concerned officer imposing penalty had not been

» served and opportunity for being heard was not granted.

.

4, Personal hearing was held on 14/09/2017 when Shri Mukesh Mulchand Banjara

appeared and submitted his oral submission. 2 e}‘cgw%%\
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. impugned order has been passed ex parte and the plea of the appellant is that
principles of natural justice were not followed in his case. The appellant contends that
the SCN was never served to him and that he had not recei&éd any notice for personal
hearing. He has further contended that even the impugned order dated 26/04/2016 was
not served to him. However, the officer approached his residence with a copy of the
impugﬁed order on 05/12/2016 for recovery purbose and only then had he came to
know abou.t the impugned order. Considering the fact that _thé impugned order was
issued on 26/04/2016 and that the instant appealAhas been filed on 19/12/2018, there is
inordinate delay, which needs to be cross-checked in the light of evidence showing the
actual date of receipt of the impugned order by the appellant. Moreover, the veracity of
the claim of the appellant that he had never received the SCN has to be verified and
established. All such venflcatlons have to be carried out at the jurisdictional Range /
Division office level and hence the case is remanded back for de novo adjudication to
be conducted after verifying and affirming the dates of serwce of the SCN and the
impugned order and after granting sufficient opportunities to the appellant to present his
case. The appellant is directed to present himself before the adjudicating authority with

O all evidences in his favour, without fail,-when case is posted for personal hearing.
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The appeal filed by the appellant stands dlsposed of in the above terms.
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Date:24/ 4/2017

’ O =4 Su ermtendent
Central Tax (Appeals),
Ahmedabad.

By R.P.A.D.
1) To
Shri Mukesh Moolchand Banjara,
M/s First Care Express,
Opposite Parimal Stores,
Near Krishna Bakery, leawadl

Ahmedabad.
Copy taz

1. The Chief Commissioner of C.G.S.T., Anmedabad.

" 2. The Commissioner of C.G.S.T., Ahmedabad (North).
3 The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.C/D.C., C.G.S.T Division: Il, Ahmedabad (North).
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